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Supreme Court to Hear 401(k)
Fees Case
 

As detailed in an article by Greg Stohr, 401(k) Fees at Issue
as  Court  Takes  Edison  Worker  Appeal,  the  U.S.  Supreme
Court will consider giving 401(k) participants more power to
sue their plans over investments that impose excessive fees,
accepting an appeal tied to a wave of suits against employers.
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The appeal, filed by Edison International workers, contends
that participants should be able to sue plans for retaining
imprudent investments. A federal appeals court said a federal
statute of limitations bars suits over investments added to a
plan more than six years earlier.

The case comes to the Supreme Court amid intensified scrutiny
of  fees  in  retirement  accounts,  now  the  primary  savings
vehicle  for  old  age.  More  than  a  dozen  companies,
including Lockheed Martin Corp. (LMT) and ABB Ltd., have been
sued since 2006. Americans held $6.6 trillion in 401(k)-type
plans  as  of  June  30,  according  to  the  Investment  Company
Institute.

The court agreed to take up the Edison case at the urging of
the Obama administration, which told the justices that the
lower court ruling “undermines the security and integrity” of
billions of dollars in U.S. retirement funds.

Edison called that argument unfounded, saying the case “does
not  suggest  any  such  threat  to  the  retirement  funds  of
America’s workers.”

Higher Fees
The lawsuit focuses on six mutual funds added to the Edison
plan  in  1999.  The  workers  say  the  plan  improperly  bought
retail class shares, rather than identical institutional class
shares that carried lower fees. Some of the fees on the retail
shares  were  then  returned  to  Edison’s  service  provider,
ultimately reducing the company’s administrative costs by $8
million, according to the workers.

Two lower courts said the workers could sue only over the
three funds that were added to the plan within the six-year
statute of limitations. The workers won $371,000 on those
funds and say they are entitled to additional damages on the
rest.



Federal law imposes a “continuing duty to provide only prudent
investments in a plan regardless of when the investments were
first  selected,”  the  workers’  lawyer,  Jerome  Schlichter,
argued in court papers.

The legal dispute turns on the Employee Retirement Income
Security Act, which gives workers six years to sue after “the
date of the last action which constituted a part of the breach
or violation.”

‘Stale Lawsuits’
Edison says the use of the word “action” in the statute means
an employer generally can’t be sued for failure to remove a
fund. The only exception is when a change in circumstances
imposes a duty on plan administrators to revisit an investment
decision, the company says.

“Congress did not enact ERISA to facilitate and promote costly
benefit-plan lawsuits, especially stale lawsuits challenging
plan  decisions  made  many  years  earlier,”  Edison’s  lawyer,
Jonathan  Hacker,  argued.  Edison  is  based  in
Rosemead,  California.

Schlichter  and  his  firm,  Schlichter  Bogard  &  Denton,  are
behind more than a dozen suits over 401(k) plans, including
cases  against  Lockheed,  ABB  and  Caterpillar  Inc.  The  law
firm  reached  a  $35  million  settlement  with  Cigna  Corp.
(CI) and a $30 million settlement with International Paper Co.

The justices will hear arguments early next year and rule by
the end of their nine-month term in late June.

The case is Tibble v. Edison International (EIX), 13-550.
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Who We Are
Torrillo & Associates, LLC specializes in employee benefit
plan audits including 401k audits, 403b audits, pension plan
audits, and other retirement plan audits. We are licensed in
10 states including Pennsylvania, New Jersey, Delaware, New
York and Florida.  We are also able to practice in additional
states that have passed firm mobility.
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Executive Order Issued to Expand Access to Alternative
Assets for 401(k) Investors
DOL Promotes New On-Line Self-Correction Program
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DOL Files Amicus Brief Supporting Use of Forfeitures to
Reduce Employer Contributions
US  Department  of  Labor  Rescinds  2022  Guidance  on
Cryptocurrency in 401(k) Plans
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